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STATEMENT OF QUESTIONS PRESENTED 


Tne questions presented on this appeal are: 

1. Whether the Trial Court committed reversible error 
by refusing to suppress testimony and evidence regarding 
certain items (a transistor radio, an electric blanket and 
a safe and its contents) allegedly taken from the apartment 
of tne complaining witness, in view of the contention by 
appellant that at the time of his arrest no felony or mis- 
Gemeanor had been committed in the presence of the arresting 
officer nor did tue arresting officer have probable cause to 
believe a felony had been committed by appellant, and the 
arresting officer was not aware that any complaint had been 
made. 

2. Whether the Trial Court committed reversible error 
in permitting over objection the count of grand larceny to 


be considered by the jury when the only competent evidence 


of value consisted of complainant's testimony that he paid 


$29.00 for the electric blanket received as evidence as 
government Exhibit No. 2. 

3. @hether the Trial Court committed reversible error 
in instructing the jury concerning the inference of guilt 


from a finding that the appellant was in unexplained 


possession of recently stolen property, such error being 
based upon the following points: 
(a) The Trial Court failed to instruct that 


such possession must be exclusive. 


(b) The instruction, because it allows an in- 


ference of guilt to be drawn simply from unexplained 

possession of recently stolen property, isiwces 

appellant's privilege against self-incrimination 

granted by the Fifth Amendment to the constitution 

in that although an inference of guilt cannot be drawn 

from a defendant's failure to testify, the effect of 

the instruction is to permit such an inference. 

4. Whether the Trial Court committed reversible error 
by denying a motion to withdraw filed on October 4, 1965 
by court-appointed counsel, William E. Rafferty, Esq. 
Appellant also was denied a request that he be represented 


by new counsel. 
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BRIEF FOR APPELLANT 
JURISDICTIONAL STATEMENT 
Appellant was arrested on June 5, 1965 and indicted 
on July 6, 1965 for the crimes of housebreaking and larceny 
(22 D.c. Code 1801, 2201), to which charge appellant pleaded 
not guilty in Criminal Action No. 747-65. Trial on the 
charges was neld on December 20 and 21, 1965 and appellant 
was found guilty on both counts. On February 25, 1966, 
appellant was sentenced to imprisonment for a period of not 
less than two years nor more than six years on each count to 
run concurrently. Thereafter, 2 timely notice of appeal was 


filed. Jurisdiction over this appeal is granted by 28 U.S.C. 


1291. The docketing in this Court of the record on appeal 


was completed on February 14, 1967. 


STATEMENT OF CASE 

Appellant, Melvin A. Johnson, and two Sees Gabenaanes: 
John E. Woodard and Stephen A. Handy, were observed ina 
wooded area in the vicinity of Robinson Place, S.E., by Park 
Police Officer Herman L. Cooper at approximately 7:45 p.m. 
on June 5, 1965 (Tr. 98-99). Appellant and weseaxe were 
sitting on an old mattress and an electric blanket which 
covered a safe. Appellant had in his possession a transistor 
radio (Tr. 112). Officer Cooper placed gosatiane and the 
two other defendants under arrest at approximately 8:00 p.m. 
He then learned at approximately 8:30 p.m. that the apartment 
of a Mr. Paul R. Immel, the complaining witness, had been 
broken into before and a safe had been taken (tr. 128). It 
was later learned that an electric blanket and a transistor 
radio with Mr. Immel's name and telephone number on it had 
also been taken from the apartment (Tr. 112). The three de- 
fendants were taken to police headquarters at approximately 
9:00 to 9:30 p.m. (Tr. 131) and were booked at sberesiaately 
2:10 a.m. on June 6, 1965 (Tr. 183). Appellant and the two 
other defendants were indicted for housebreaking and larceny 


to which charge appellant pleaded not guilty in Criminal 


Action No. 747-65. Trial by jury on the charges was held 


on December 20 and 21, 1965 and appellant was found guilty 
of housebreaking and grand larceny and sentenced on Febru- 
ary 25, 1966. 


STATUTES, TREATIES, REGULATIONS 
OR RULES INVOLVED 


Constitution of the United States: 


Amendment V. No person shall be held to answer 
for a capital, or otherwise infamous crime, unless on 
a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in 
the Militia, when in actual service in time of War or 
public danger; nor shall any person be subject for 
the same offence to be twice put in jeopardy of life 
er limb; nor shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of 
life, liberty, or property, without due process of 
law; nor shall private property be taken for public 
use, without just compensation. 


District of Columbia Code (1961 Ed.): 


§ 22-1801. Whoever shall, either in the night 
or in the day-time, break and enter, or enter without 
breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or any apartment or room, 
whether at the time occupied or not, or any steam- 
boat, canal boat, vessel, or other watercraft, or 
railroad car, or any yard where any lumber, coal, or 
other goods or chattels are deposited and kept for 
the purpose of trade, with intent to break and carry 
away any part thereof or any fixture or other thing 
attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not 
more than fifteen years. 


§ 22-2201. Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than 
one nor more than ten years. 
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§ 22-2202. Whoever shall feloniously take and 
Carry away any property of value of less than $100, 
including things savoring of the realty, shall be 
fined not more than $200 or be imprisoned for not 
more than one year, or both. And in all convictions 
for larceny, either grand or petit, the trial justice 
may, in his sound discretion, order restitution to 
be made of the value of the money or property shown 
to have been stolen by the defendant and made way 
with or otherwise disposed of and not recovered. 


STATEMENT OF POINTS 
1. The Trial Court erred in refusing to suppress 
testimony and evidence regarding a transistor radio, an 


electric blanket and a safe and its contents since such 


evidence was obtained after a search incident toa day-time 


arrest without a warrant when no felony or misdemeanor had 


been committed in the presence of the arresting officer 
and when the arresting officer had no probable cause to 
believe a felony had been committed by appellant, 

2. The Trial Court erred in permitting over objection 
the count of grand larceny to be considered by the jury 
when the only competent evidence of value consisted of 
complainant's testimony that he had paid $29.00 for the 
electric blanket (government exhibit No. 2). 

3. The Trial Court violated appellant's Bebeeeneicic 
al rights to a fair trial and his privilege not to be com- 
pelled in any criminal case to be a witness aes at 
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himself by instructing the jury that an inference of guilt 
may be drawn from the unexplained possession of recently 
stolen property. If such an instruction is found proper 
in this case, the Trial Court erred in failing to instruct 
that such possession must be exclusive. 

4. The Trial Court erred in denying a motion to 


with@raw by ‘appellant's court-appointed counsel. 


SUMMARY OF ARGUMENT 
1. Appellant contends that because there was no 
probable cause for his arrest, his arrest was illegal and 


the evidence seized pursuant to such arrest was inadmissi- 


ble as evidence and upon his motion should have been sup- 


pressed. At the time of the arrest the record shows that 
the arresting officer knew only that a car with five 
people in it under suspicious circumstances had been re- 
ported in the area. He did not see the car or its occu- 
pants. He saw appellant and two other men sitting on a 
covered object in a public place. Appellant did not at- 
tempt to flee, although he had the opportunity when the 
arresting officer left the premises. The record does not 
disclose that the appellant had been identified to the 


arresting officer as an occupant of the car for which the 


officer was searching. ‘When the officer returned, he found 
that the covered object was a safe and he then placed ap- 
pellant under arrest. The arresting officer at ike time of 
the arrest had no knowledge of any complaint that the safe 
had been stolen nor had any crime been committed in his 
presence. 

2. Appellant contends that the evidence introduced by 
the government does not sufficiently establish the value of 
the property allegedly taken by appellant to have had a 
value of at least $100.00 and that therefore the count 
charging appellant with grand larceny should not have been 
submitted to the jury. The property involved was a transist- 
or radio, an electric blanket and a safe with its contents. 
Complainant testified that he paid $29.00 for the electric 
blanket. There was no evidence of the value of the radio. 
There was no evidence of the value of the safe. The only 
evidence as to the value of the contents of the safe was 


complainant's testimony to the effect that the last time he 


opened the safe at least a week before it was taken there was 


$270.00 in it. After the safe was recovered complainant 
went to the Municipal Building, was allowed to open the safe 
which had not been opened while it was missing, and took the 
contents home. There was no evidence that an inventory was 
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mage, none of the contents was introduced as evidence, al- 
though they were available. 

3.(a) Appellant contends that the Trial Court's fail- 
ure to instruct that possession of recently stolen property 
must be exclusive before the jury may infer guilt was pre- 
judicial. This ommission would easily mislead the jury to 
the conclusion that an inference of guilt is raised simply 
by appellant's proximity to the stolen property in a public 
place where anyone would have access to it. 

(b) Appellant contends that the Trial Court erred 
in giving an instruction in this case on the unexplained 
possession of recently stolen property because this instruc- 


tion is in direct conflict with the higher duty of the jury 


not to infer guilt from appellant's failure to testify and 


because its effect is to force appellant to testify, since 
he happens to be the only person in this instance who could 
supply an explanation, in derogation of his right to remain 
Silent. 

4. Appellant contends that the Trial Court erred in 
aenying his court-appointed attorney his request to withdraw 


from this case. 


ARGUMENT 


I. Suppression of Testimony and Evidence | 
i 


Counsel for appellant Johnson in the trial court made 


a timely motion that certain evidence be suppressed and the 
motion was denied. At the trial this motion was renewed for 
the record (Tr. 116, 168). 

Appellant contends that because there was no ‘probable 
cause for his arrest, his arrest was illegal and therefore 
the electric blanket, the transistor radio and testimony 
concerning the safe are all inadmissible as evidence and 
upon his motion should have been suppressed. 

Officer Cooper was cruising in the area of Robinson 
Place, S. E. on June 5, 1965 at approximately 7:45 p.m. 
when he was approached by two juveniles who d companiea him 
to a wooded area in the vicinity (Tr. 98, 99). He came 


upon appellant and the other two defendants sitting on an 


old mattress which had been placed on top of some other 
object (Tr. 100). He left them to look for a easiWich five 
passengers which the juveniles had asked him to investigate 
because of the occupants’ behavior (Tr. 101). then he re- 
turned the appellant was sitting on a log about 100 ft. from 


the covered object and Officer Cooper talked with appellant 
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(fr. 101). Officer Cooper then returned to the covered 
object and discovered it was a safe which was lying on top 
of an electric blanket. At approximately 8:00 p.m., 15 
minutes after he arrived on the scene, Officer Cooper placed 
appellant under arrest (Tr. 128). At that time Officer 
Cooper knew only that a car with five people in it under 
suspicious circumstances had been reported in the area. He 


did not see or find the car. He saw appellant and two other 


men sitting on a covered object. Appellant did not attempt 


to flee, although he had the opportunity when Officer Cooper 
left the premises. ‘then Officer Cooper returned and found 
that the object was a safe, he placed appellant under arrest. 

Surely these circumstances do not constitute probable 
cause for arresting the appellant. 


“Mere suspicion is not enough to constitute 
probable cause for arrest without a warrant, 
especially if it is mere general suspicion. 
AN arrest cannot be justified on the mere 
belief that a person has been guilty of an 
offense, if such belief has no foundation in 
fact or has insufficient circumstances on 
which to rest, or if the person arresting 
unreasonably acts at the request of a third 
person who himself has a mere suspicion of 
the guilt of the one arrested.” 

5 Am. Jur. 2nd, Arrest sec. 45 


It was not until some time after appellant's arrest 


that the arresting officer learned of information which, 


had it been known at the time of arrest, concededly may 

have constituted probable cause. The important point, how- 
ever, is that at the time appellant was suvested wiencus a 
warrant, the arresting officer had no reasonable grounds to 
believe that a felony had been committed by appellant. If 
the arrest was illegal, therefore, it follows that the fruits 
of that arrest should not be permitted as evidence Saatnes 


the appellant. 


If. Proof of Grand Larceny 


Appellant was convicted on one count under 22 D.C. Code 
Sec. 2201, one of the essential elements of which is that 


the value of the articles involved be $100.00 or more 


(A-K. Ransom v. U.S., 1964, 119 U.S. App. D.c. 154, 337 


F2d 550). The articles involved were an electric blanket, 
a safe and a transistor radio. 

The prosecution introduced evidence that the: complain- 
ant had paid about $29.00 for the blanket two weeks before 
it was taken (Tr. 32). 

The complainant testified that about two weeks prior to 
June 5th he had placed $280.00 in the safe, had taken out 
$10.00 and in response to a leading question stated that 
$270.00 was in the safe on the morning of June sth (Tx. 26). 
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The complainant testified that he couldn't remember when 
was the last time before June Sth he or anyone else had 
opened the safe, but that it was at least a week before 
June 5th (Tr. 40). He testified that on Monday, June 7th 
he went to the Municipal Building, opened the safe and took 
the contents home (Tr. 48) but there is no evidence of what 
was in the safe which had not been opened since it had been 
taken from his apartment. 

Neither the safe nor its contents were introduced in 
evidence, nor was there any evidence as to the value of the 
safe. Certainly the complainant's statement that $270.00 
was in the safe two weeks before it was taken is not the 
best evidence available of the value of what was taken and 
there was no evidence of what was in the safe when it was 
recovered unopened although this evidence would have been 
readily available. 

The third item was a transistor radio introduced as 
Government exhibit No. 1 (Tr. 28). There is absolutely no 
evidence at all as to the value of this item. 


Appellant respectfully contends that since the evidence 


introduced does not show the value of the property allegedly 


taken by appellant to have had a value of at least $100.00, 
the count charging appellant with grand larceny should not 
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have been submitted to the jury. 


III. Instruction on Unexplained Possession 


of Recently Stolen Property 


(a) In instructing the jury concerning the permissible 


inference of guilt from unexplained possession of recently 
stolen property (Tr. 233-4), the Trial Court failed to in- 
struct that such possession must be exclusive. 


“The general rule that the possession of 
stolen property is evidence of guilt is 
limited by the rule that to warrant an 
inference of guilt it must further appear 
that the possession was personal and that 
it involved a distinct and conscious as- 
sertion of possession by the accused. The 
possession must be exclusive, though it may 
be joint. Exclusive possession may be 
evidenced by the exercise of complete domin- 
ion and right of disposal by the defendant 
...-But the mere fact of finding stolen 
articles on the premises of a man of a 
family or in a place to which many others 
have free access, without a showing of his 
actual conscious possession thereof, discloses 
only a prima facie constructive possession 
and is not such a possession as will justify 
an inference of guilt by reason thereof." 

32 Am. Jur., Larceny Sec. 141. 


While the testimony of the arresting officer places 
the defendant near the safe and even sitting on the mattress 
covering the safe (Tr. 100, et seq.), this would not estab- 


lish the defendant's complete dominion and right of disposal 
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of the stolen property. This was a public place to which 
anyone had free access, and the testimony does not show 
that defendant Johnson had any actual conscious possession 
of the safe or blanket involved. The fact that the Trial 
Court did not instruct the jury that possession must be 
exclusive to raise an inference of guilt would easily mis- 
lea@ the jury to the conclusion that an inference of guilt 
is raised simply by appellant's proximity to the stolen - 
property in a public place. 

(b) Each of the three defendants in this case exer- 
cised his privilege against self-incrimination granted by 
the Fifth Amendment to the Constitution by remaining silent 
at the trial. The jury is not permitted to draw an infer- 
ence from this silence one way or the other. But to permit 
an inference of guilt merely because the possession is 
unexplained by defendant forces him either to waive his 


constitutional right to remain silent, or by remaining 


ilent to risk an almost certain verdict of guilty based on 


that inference. The effect of the instruction on unex- 
plained possession of recently stolen property in this case 
is to force the defendant to testify, since he is the only 
person in this instance who could supply an explanation, in 
derogation of his right to remain silent. 
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Iv. Denial of Motion to Withdraw 


By Court-Appointed Counsel 


On October 4, 1965 a motion was filed by court-appoint- 
ed counsel, William E. Rafferty, Esq., to withdraw from this 
case. The appellant also requested that he he represented 
by new counsel. Notwithstanding the mutual desire! of the 
parties, the request was refused and Mr. Rafferty ripreeene- 
ed defendant at the trial. Although present court-appointed 


counsel can find no authority for reversal on the sole 


ground that previous court-appointed counsel was refused 


permission to withdraw (present counsel finds no question 
involving adequacy of representation), appellant has request-— 


ed that this be brought to the attention of the Court. 


CONCLUSION 


Appellant's judgment of conviction should be reversed. 


Respectfully submitted, 


RICHARD H.NICOLAIDES 
(Attorney for Appellant) 
(Appointed by tnis Court) 


CERTIFICATE OF SERVICE 
I hereby certify that I served a copy of the foregoing 
brief on the attorney for the Appellee by leaving a copy at 


the office of the U. S. Attorney for the District of Columbia 


at U. S. Courthouse, Washington 1, D. C., on a 


Richard H. Nicolaides 


